10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

T

BEFORE THE ARIZONA CORPORATION COMMISSION

DOUG LITTLE
Chairman
BOB STUMP
Commissioner
BOB BURNS
Commissioner
TOM FORESE
Commissioner
ANDY TOBIN

Commissioner

IN THE MATTER OF THE APPLICATION
OF IONEX COMMUNICATIONS NORTH,
INC D/B/A BIRCH COMMUNICATIONS
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ORDER

SLAMMING RULES AND TRANSFER OF
CUSTOMERS FROM PRIMUS

TELECOMMUNICATIONS, INC. Arizona Corporation Commission

DOCKETED
Open Meeting JUN 97 2016
June 14 and 15, 2016 e
Phoenix, Atizona DOCKE TED 1Y "WZ“
BY THE COMMISSION: - I—
FINDINGS OF FACT
1. On February 12, 2016, Ionex Communications North, Inc. dba Bitch Communications

(“Ionex”) and Primus Telecommunications, Inc. (“Ptimus”), (togethet the “Applicants”), filed a joint
application requesting approval from the Atizona Corporation Commission (“Commission”) for a
waiver of Arizona Administrative Code (“A.A.C”) R14-2-1901 to -1913, the “Slamming Rules”, in
connection with the transfer of Primus’ customets in Arizona to Ionex. This Application included a
copy of the draft notice that was to be sent to Primus customers.

2. On May 3, 2016, Ionex filed a Supplement to the Application indicating that the
transaction described in the initial Application has not closed with respect to Arizona customers and
assets and that the draft notice included with the original Application was not sent to Arizona
customers. Instead, a revised notice was sent to Primus residential and business customers in Arizona
during the last week of March. Primus’ residential customers received the initial tevised notice in

error. Consequently, a revised residential customer notice was subsequently sent to Atizona
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residential customers which clarified: (2) what Primus residential customers could expect, (b) informed
customers that Ionex would use the Primus brand name in delivering residential services, and (c)
provided phone numbers customers could use to contact Primus or Ionex.

3. In support of this filing, Applicants provide the following information.

Desctription of the Applicants
Tonexe Communications North, Inc. dba Birch Commmunications

4. Ionex is a South Dakota cotporation with headquarters located at 3060 Peachtree
Road NW, Suite 1065, Atlanta, Geotgia 30305. Ionex was issued a Certificate of Convenience and
Necessity (“CC&N”) by the Atizona Corporation Commission (“Commission”) to provide local
exchange and interexchange telecommunications setvices on January 29, 2014." Tonex is a wholly
owned subsidiary of Birch Communication, Inc. (“BCI”), a Georgia corporation with headquarters
located at 3060 Peachtree Road NW, Suite 1065, Atlanta, Georgia 30305. BCI and its subsidiaries are
authorized to provide telecommunications setvices to both residential and business customers in 50
states and the District of Columbia.

Primus Telecommunications, In.

5. Primus is a Delaware corporation with cotporate headquarters at 805 Wright Brothers
Boulevard, Cedar Rapids, Iowa 52404. Primus was issued a CC&N by the Commission to provide
interexchange telecommunications setvices on Mary 30, 2001.> Primus serves approximately 200-250
long distance customers in Arizona.

6. On January 21, 2016, Primus filed a petition under Chapter 15 of the United States
Bankruptcy Code, which resulted in the pro forma transfer of Primus’ Arizona authotization to
Primus Telecommunications, Inc., Debtor-in-Possession.” Duting the restructuting process, which
will allow Primus to remain in possession and control of its current and future assets, undertaking and

properties, and the proceeds thereof while it completes a sale of its business. Primus will continue to

! See Decision No. 74295, Docket No. T-03864A-13-0051.
2 See Decision No. 63529, Docket No. T-03243A-96-0443.
® In re PT Holdco, Inc,, et al., Case No. 16-10131 LSS)(D. Del. Jan. 21, 2016).
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opetate as debtot-in-possession in the ordinary course of business. No substantive change in
ownetship ot control of Primus has taken place as a result of the bankruptcy filing.
The Proposed Transaction

7. The Applicants state that on January 18, 2016, BCI and Primus entered into an Asset
Purchase Agreement (“Agreement”) pursuant to which BCI will purchase certain assets and customers
of Primus, including certain customer accounts and receivables, certain customer agreements and
contracts, certain vendor agreements and contracts, certain equipment, and certain intellectual
ptopetty (the “Transaction”). BCI, however, will not assume any of Primus’ pre-closing liabilities or
obligations.

8. Following approval of the proposed Transaction, Ionex states it will file any necessary
tariff revisions to incorporate Primus’ cutrent services and rates so that affected customers will
continue to receive the same setvices that they currently received without any immediate changes to
their service offetings or rates. The ownership structure of BCI and Ionex will not be affected by the
Transaction. lonex will also incotporate into its tariff the rates, terms and conditions of services
currently provided to Primus customers. The transfer is designed to be seamless as there will be no
change to the affected customer’s rates, terms and conditions and there will be no chatrge to the
transferred customers for the transfer of setvice.

9. Upon completion of the Transaction and the migration of customers, Primus will no
longer offer telecommunications setvices in Arizona. Primus will request cancellation of its CC&N
and tariffs in a sepatate application once the Parties inform the Commission that the Transaction has
been consummated.

Request for Waiver of Slamming Rules

10. Applicants request a waiver of A.A.C. R14-2-1901, et seq., generally and R14-2-1904
and R14-2-1905 specifically, as those rules may apply to this transaction. This transaction is designed
to be seamless to the former Primus customers insofar as there will be no immediate change to
customers’ rates, terms, and conditions of service and the transfer will occur with no change to
customers as they transition to Ionex. Ionex will incorporate into its tariff the rates, terms and

conditions of setvices curtrently provided to Primus customers. Ionex will assume all managerial,
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technical and financial responsibilities in connection with providing service to the former Primus
customets.

11. In accordance with the rules and procedures of the FCC and applicable state(s),
including this Commission, customers have been notified of the proposed transaction and the change
in their telecommunications providet from Primus to Ionex. In a filing with the FCC, the Applicants
attest' that affected customets were provided direct customer notice of the transfer pursuant to
Section 64.1120(e) of the FCC’s rules 47 C.F.R. §64.1120(¢), a copy of which is attached to the
Application as Exhibit 1 and attached to the Supplement to the Application as Exhibits A and B.
Applicants request, to the extent necessary, that the Commission grant a waiver of A.A.C. R14-2-1904
et seq. (the “Slamming Rules”) and any other applicable anti-slamming regulations that may be
consistent with the FCC’s rules regarding the transfer of customer bases.

Staffs Recommendation for Waiver of Slamming Rules

12. Staff has reviewed the notice that was sent to the affected customers. The notice
informs customers that the rates, terms and conditions of setvice will not change as a result of the
proposed transactions and informs customers that they may subscribe to the telecommunications
setvice provider of their choice. The Applicants also state in their application that affected customers
will continue to teceive the same services they currently receive and that the transfer is designed to be
seamless to those customers. Given the nature of this transaction and the notice to the affected
customers, Staff believes the Commission’s Slamming Rules should be waived in this matter.
Complaints and Compliance

13. The Compliance Section of the Utilities Division reports the Applicants are in
compliance. The Consumer Services Section of the Utilities Division reports that from January 1,
2013 to May 20, 2016 thete have been no complaints or opinions concerning Ionex. However, for the
same time petiod, Consumer Setvices shows there has been one (1) compliant about billing against
Primus, which was resolved. According to the Corporations Division, Ionex is in good standing but

Primus is not for failure to file its 2016 Annual Cotrporation Report. Primus filed its 2015 Utilties

4 Copy of Notification of Birch Communications, Inc. and Primus Telecommunications, Inc. pursuant to 47 C.F.R. §
64.1120(e), identified as Exhibit C of the Supplement to Application filed on May 3, 2016.
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Annual Report in April, 2016 but Tonex has not filed its 2015 Utilities Annual Report with the Utilities
Division.
Staff Recommendations

14. Staff recommends approval of the Application for Ionex to acquire the Arizona
customers of Primus.

15. Staff further recommends that approval be conditioned on the following:

A. The Applicants provide notice to Docket Control within thirty (30) days
following completion of the proposed transactions in this Application;

B. That Ionex file tariff updates, within thirty (30) days of the effective date of a
Decision in this matter, to incotporate the rates, terms and conditions of
services provided to transferred Primus customers.

16. Finally, based on the above, Staff recommends a waiver of A.A.C. R14-2-1901 et seq.,
in connection with the transfer of Primus’ customers in Arizona to lonex.

CONCLUSIONS OF LAW

1. Ionex Communications North, Inc. dba Birch Communications and Primus
Telecommunications, Inc. ate public service cotporations within the meaning of Article XV of the
Arizona Constitution.

2. The Commission has jutisdiction over lonex Communications Notth, Inc. dba Birch
Communications and Primus Telecommunications, Inc. and the subject matter of this filing.

3. The Commission, having reviewed the filing and Staff’s Memorandum dated May 31
2016, concludes that it is in the public interest to grant approval as proposed and discussed hetein.

ORDER

IT IS THEREFORE ORDERED that the request by Ionex Communications Nortth, Inc. dba
Birch Communications and Primus Telecommunications, Inc. for a waiver of A.A.C. R14-2-1901 et
seq., the Commission’s Slamming Rules, is hereby approved in conjunction with the proposed
transaction.

IT IS FURTHER ORDERED that within thirty (30) days following the closing of the

proposed transaction, Ionex Communications North, Inc. dba Birch Communications and Primus
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Telecommunications, Inc. shall inform the Commission, by filing an affidavit with Docket Control,
that the transaction has closed and the proposed transfer has been consummated. .

IT IS FURTHER ORDERED that Ionex Communications North, Inc. dba Birch
Communications file an updated tariff, within thirty (30) days of the effective date of a Decision in
this matter, to incorporate the rates, terms and conditions of service that were included in the Primus
Telecommunications, Inc. tariff.

IT IS FURTHER ORDERED that this Decision shall become effective immediately.

DT@Z ORDER OF THE ARIZONA CORPORATIO%

CHAIRMAN COMMISSIONER
COMMISSIONER COMMISSIONER OMMISSIONER

IN WITNESS WHEREOF, I, JODI JERICH, Executive
Director of the Arizona Corporation Commission, have
hereunto, set my hand and caused the official seal of this
Commission to be affixed at the Capitol, in the City of
Phoenix, this _A! 2W\day of _ D une , 2016.

DISSENT:

DISSENT:

TMB:LLM:nr\CHH
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Mt. Douglas Brandon

Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, District of Columbia 20036

Ms. Angela Collins

Cahill Gordon & Reindel LLP

1990 K Street, NW, Suite 950
Washington, District of Columbia 20006

Ms. Joan Burke

Law Offices of Joan S. Burke, P.C.
1650 Notth First Avenue

Phoenix Arizona 85003

Mr. Thomas M. Broderick
Director, Utilities Division
Atrizona Corporation Commission
1200 West Washington Street
Phoenix, Atrizona 85007

Ms. Janice M. Alward

Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Atizona 85007

Mr. Dwight Nodes

Chief Administrative Law Judge, Hearings Division
Arizona Corporation Commission

1200 West Washington Street

Phoenix, AZ 85007
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